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IH TOE SUPREME COURT Of TOE STATE OF UTAH 
RUTH s. QLSKH, t 
Plaintiff and Appellant, t 
PETITIOH FOR SUSHEAKIHO 
BO. 13741 
MORRIS P. SWAPP, «t al., 1 
Defendants and Respondents, j 
Plaintiff-Appellant reepeetfuily petitions the Honorable 
Supreme Court of Utah for * reheating of the decision it rendered 
in the above case filed Hay 29. 1975, affirming a prior adverse 
decision by the Davis County District Const. 
The grounds for the rehearing petitioned for herein are* 
First, certain erroneous factual assertions set forth in 
the majority opinion *hich presumably are the basis in part of the 
majority opinion, namelyt 
The factual assertions set forth in the majority opinion 
at page 1 of the "green sheet" that* 
"The only record of a pint of Bountiful city is the 
one in the office of the County Recorder. It has been 
there since the swaory of Men runneth not to the 
contrary, it foras the basis not only of the claia of 
plaintiff, hut also of nil other described property 
within Plat h of the City. The plat clearly shovs that 
the five foot strip of land in dispute belongs to the 
Cm tS!jf • 
The factual assertion set forth in the majority opinion 
at page 1 of the "green sheet" that! 
"The north line of the street in question is a 
straight one except that plaintiff alone would make 
a five-foot jog in It as it passes her property.I 
•2*. 
The factual assertion set forth in the majority opinion 
at page 2 of th« "gr«on sheet" thatt 
"jcxx while plaintiff claims that there ie no official 
plat to locate the etr««t of Bountiful City, at ill aha 
lias to rely on that very plat to locate her ovn land.* 
go-con©", the Court*a departure from th« doctrine of 
a tare decieiu fey not applying the law previously announced by the 
Court in the caae of Hall v. Korth Ogdon City, 109 Utah 325, 
175 P. 2nd 703, which law appellant reapectfully submits is 
controlling in this case. 
finally, the failure of th* Court to take judicial notice 
Of the history of land ownership in Utah which it could and ahould 
have done pursuant to the provisions of 73-23-1 Utah Code Annotated, 
1953, as awended. 
flaspectfully subaitted, 
c&t&dUkz, 
Quentin L. a. Alston 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
RUTH S. OLSEN# : 
Plaintiff and Appellant, : 
-vs- : No. 13741 
MORRIS F. SWAPP, et al., : 
Defendants and Respondents. : 
APPELLANT'S BRIEF FOR REHEARING 
NATURE OF THE CASE 
Plaintiff-Appellant is petitioning for a rehearing of the 
decision by the Supreme Court of Utah in the above case filed 
May 28, 1975. 
PRIOR DECISION BY SUPREME COURT 
The Supreme Court affirmed a prior adverse decision by the 
Davis County District Court which declined to enjoin Bountiful 
City from building a sidewalk on property which plaintiff-
appellant and her predecessors in interest had occupied and 
claimed for more than 70 years. 
RELIEF SOUGHT ON REHEARING 
Reversal of the majority decision rendered by the Supreme 
Court. 
STATEMENT OP FACTS 
While the facts set forth in the majority opinion are for 
the most part correct, a few set forth therein and basic to the 
majority opinion are erroneous, apparently due to oversight and 
inadvertence. 
Plaintiff, by court action, had sought to enjoin Bountiful 
City, its officers and agents, from entering upon property she 
and her predecessors in interest had occupied and claimed for 
* 
more than 70 years for the purpose of constructing a sidewalk. 
The disputed 5 foot strip is immediately north of the existing 
Third North Street curb line and on the south end of plaintiff's 
property. It was previously improved by plaintiff's predecessors 
in interest and still has several of those improvements on it* 
That disputed 5 foot strip is not now and never has been used as 
a street. Bountiful City claimed title solely because it 
purportedly lay within the confines of a paper street diagramed 
in a copy of a plat never properly recorded but which hangs on 
the wall in the County Recorder's Office. 
ARGUMENT 
POINT I 
THE MAJORITY OPINION SETS FORTH 
FACTS BASIC TO THE MAJORITY OPINION 
WHICH ARE ERRONEOUS 
One of the erroneous facts set forth in the majority 
opinion is that set forth at page 1 of the "green sheet" that: 
"The north line of the street in question is a straight 
one except that plaintiff alone would make a five foot 
jog in it as it passes her property." 
Contrary to the above there is no jog in the north curb line 
of Third North Street as it passes plaintiff's property. The 
actual fact is that the north curb line of Third North Street 
in Bountiful is a straight line for five full blocks from 1st 
West Street to 4th East Street. 
Other facts set forth in the majority opinion at page 1 
of the "green sheet" opinion which are erroneous but neverthe-
less basic to the majority opinion are those stating that: 
"The only record of a plat of Bountiful City is the one 
in the office of the County Recorder. It has been there 
since the memory of man runneth not to the contrary. It 
forms the basis not only of the claim of plaintiff, but 
also of all other described property within Plat A of the 
City. The plat clearly shows that the five foot strip of 
land in dispute belongs to the City." 
Contrary to the majority opinion, the plat hanging on the 
wall in the Davis County Recorder's Office is not the only record 
of a plat of Bountiful City. 
3 
Bountiful came into existence September 29, 1847, as one 
of the many towns established under Brigham Young's direction. 
(See Brigham Young The Colonizer by Milton R. Hunter, Ph.D. at 
page 377 in the Utah Historical Society Offices). Bountiful1s 
existence as a town preceded by 20 years the Federal Townsite 
Act of 1867 under which legal title to lands within Bountiful 
was acquired from the United States. Bountiful, however, was 
never incorporated until 1892. The Davis County Records in 
County Book "C" recites in extract form at page 382: 
"Petition of Joseph T. Maby and 151 others asking to have 
an election called etc. in order to incorporate Bountiful 
City was filed as was also the plat of the proposed City 
and the report of the enumerators appointed to take census 
of the proposed City- - - - - . - - - • - - . - - - - - - - . -
- - - -On motion of Selectman Porter the petition was 
granted. Bountiful was declared to be and designated as a 
city of the third Class and it was ordered that Tuesday 
the 8th day of November A.D. 1892 at Hales Hall at place 
within the boundaries of said proposed city be time and 
place when and where the election shall be held to determine 
the question of the proposed incorporation." (Emphasis 
supplied). 
Those same Davis County Records also contain the certificate of 
J. H. Wilcox, County Clerk of the County of Davis, Territory of 
Utah, and ex-officio Clerk of the Probate Court dated December 5, 
1892, certifying that the petition and plat referred to above are 
the same as the originals remaining on file in his office. The 
Public Notice dated December 14, 1892, signed by J. H. Wilcox, 
Co. Clerk, which is also on file in the Davis County Records 
declares: 
"Notice is hereby given that at the election held in 
Hales Hall in Bountiful, Davis County, U. T. on Tuesday, 
November 8, A.D. 1892, for or against incorporation of 
Bountiful City, the majority of the ballots cast, 
according to the evidence on file in my office, were in 
favor of incorporation: therefore Bountiful is designated 
a City of the Third Class." 
The plat referred to and still on file in the Davis County 
Records is entirely different from the plat hanging on the wall 
in the Recorder's Office, it delineates the perimeters of 
Bountiful City and the division into lots of Township 2 North, 
Range 1 East, Salt Lake Principal Meridian, which is the same 
Township and Range within which plaintiff's property lies. 
However, neither that plat, still on file in the Davis County 
Records, nor the original map of Township No. 2 North of Range 
1 East of the Salt Lake, Meridian Utah, on file in the Land 
Office of the Bureau of Land Management in Salt Lake City, Utah, 
delineates or refers to Third North Street in Bountiful. 
If the plat which presently hangs on the Davis County 
Recorder's Office had been in existence as stated in the 
majority opinion "...since the memory of man runneth not to 
the contrary..." or even in 1892 at the time of the incorporation 
of Bountiful City, it is only reasonable to assume it would have 
been filed along with the petition for incorporation. The only 
reasonable assumption is that it didn't even exist until quite 
some time later and probably not until immediately prior to 
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the Burningham re-survey of 1927. In this connection the Court's 
attention is respectfully invited to a review of Exhibit MT" 
Which is a letter from C* Wm. Burningham, the then City 
Engineer, to the Mayor of Bountiful wherein he tells of the 
difficulties in making the survey and having it conform to the 
monumentation on the ground and in which letter he says in part 
"•..the blocks could not be relocated...". 
Plaintiff and her predecessors in interest acquired, 
occupied and improved her property, including the disputed 5 
foot strip, long prior to the time the plat hanging on the 
Davis County Recorder's wall ever came into existence. She has 
never and does not now need that plat "...to locate her own 
land." as set forth in t;he majority opinion. That disputed 5 
foot strip has never and is not now used as a street. The fact 
is that plaintiff claimed and occupied property even further South 
than the existing north curb line of Third North Street until as 
late as 1952 when Bountiful City, without permission, took her 
property and established the existing north curb line. At that 
time the officials of Bountiful City represented to her that the 
north curb line was the northern boundary of the City's claim. 
It is difficult to conceive how the mere reference to an 
unrecorded plat hanging on a wall which was made several years 
after the property had been legally acquired, improved, claimed 
and occupied for more than 70 years but in which a street is 
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purportedly delineated over a portion, can be used as a basis 
for depriving the owner of a portion of the property over which 
the paper street is purportedly delineated. The majority 
opinion does just that and if not reversed makes the following 
words of Justice Tuckett in his dissenting opinion strikingly 
appropos: 
"The holding of the majority that a reference to a 
picture on the wall of the courthouse was sufficient 
to establish title and ownership in the City enunciates 
a strange and new concept in that area of the law 
pertaining to land titles." 
POINT II 
THE MAJORITY OPINION IS AN UNJUSTIFIABLE 
DEPARTURE BY THE COURT FROM THE RULE OF 
STARE DECISIS 
The rule of stare decisis has been and is universally 
recognized. It is the doctrine that principles of law 
established by judicial decision be accepted as authoritative 
in cases similar to those from which such principles were 
derived. Without burdening the Court with a repetition of facts 
or argument, it is respectfully submitted that the law previously 
announced by the Court in Hall v. North Ogden City, 109 Utah 
325# 175 P. 2nd 703, should have been controlling in this case. 
The majority opinion is an unjustifiable departure tythe Court 
from the rule of stare decisis. 
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POINT III 
THE MAJORITY OPINION DOES NOT GIVE DUE 
CONSIDERATION TO THE HISTORY OF LAND 
OWNERSHIP IN UTAH 
The Court should have given due consideration to the history 
of land ownership in Utah as it could have done pursuant to the 
provisions of 78-25-1 Utah Code Annotated, 1953, as amended. 
As noted above, Bountiful came into existence September 29, 
1847, as one of the many towns established under Brigham Young's 
direction* At that time federal legislation extending the national 
land system to the Mountain West had not been enacted. It was 
not until 1869 when the Mormon pioneers and their followers would 
be able to obtain legal title to their land. 
Brigham Young wanted to preserve the Mormon society by 
preventing land speculation. He also wanted to insure that the 
land in the new territory would be properly surveyed and organized 
in fairness to the numerous pioneers who were expected. He 
declared on July 25, 1847, that "no man should buy any land... 
but every man should (have) his land measured off to him for 
city and farming purposes, what he could till. He might till 
it as he pleased, but he should be industrious and take care of 
it." (Wilford woodruff Journal, July 25, 1847, Archives Division 
Historical Department, Church of Jesus Christ of Latter-Day Saints, 
Salt Lake City). 
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Since there was no federal legislation providing for a 
territorial government in Utah, representatives of the settlers 
convened March 15, 1848, to adopt the constitution of the State 
of Deseret, a provisional government* Thereafter, a General 
Assembly was elected which consisted of a Senate and a House of 
Representatives. Brigham Young was elected governor. The first 
session met July 2, 1849, and under the constitution enacted laws 
to govern the people. On April 5, 1851, the provisional 
government was dissolved in preparation for the territorial 
government. The organic act creating the territory of Utah passed 
Congress Septembers, 1850, but it was not until September 22, 
1851, that the first legislature of the new territory convened. 
Brigham Young retained his office in the new government. By 
means of a joint resolution, the assembly adopted all of the 
laws enacted by the provisional government of the State of 
Deseret which were not repugnant to the organic act as a basis 
for future legislation. 
On March 2, 1850, two important pieces of legislation 
regarding Utah lands were approved by Governor Young. Under 
the provisions of "An Ordinance creating a Surveyor General's 
Office", a surveyor general was to be elected by the General 
Assembly and made responsible for continuing the surveys of 
the state, making them "correspond with the original survey of 
Great Salt Lake City". As new lands were surveyed, certificates 
issued by the surveyor general or his subordinates located in 
each county were given to the claimants. The certificates were 
considered proof of legal possession for the "amount of land 
therein described." (State of Deseret# Laws and Ordinances of 
the State of Deseret (Salt Lake City, 1919), 96. 
The second enactment was "An Ordinance in relation to 
County Recorders" who were charged with the responsibility of 
recording "all transfers or conveyances of land or tenements, 
and all other instruments of writing and documents suitable, 
necessary and proper" to such conveyances. Further, these 
officers were to record "town and city plats. and plats of all 
surveys of lands, roads and surveys of public works" which were 
of a permanent nature and located within the bounds of their 
respective counties. (Emphasis supplied). (Acts# Resolutions and 
Memorials . . . of the Territory of Utah). 
In 1860 the rights of claimants to secure, maintain, improve 
protect, and sell sections of the public domain in Utah were 
reinforced. In a law approved January 20 "declaring certain 
things to be property, specifying the owner thereof, defining 
the mode for recovering possession, and providing for redress of 
any grievances that may arise from proceedings under this act," 
the legislature of the territory stated: 
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"that any person who has inclosed or may hereafter 
inclose a portion or portions of unclaimed government 
land, or caused it to be done at his expense; or has 
purchased, or may hereafter purchase, such inclosure; 
or erected, caused to be erected, or purchased any 
building or other improvement thereon, or may hereafter 
do so, is hereby declared to be the lawful owner of the 
claim to the possession of such inclosed land* . ." 
(Emphasis supplied). (An Act concerning transfer of land 
claims and other property - Acts, Resolutions and 
Memorials . . . of the Territory of Utah 92-93). 
Congress in July of 1868 adopted "An Act to create the 
Office of Surveyor-General in the Territory of Utah, and 
established a Land Office in said Territory, and extend the 
Homestead and Pre-emption Laws over the same." The public lands 
of the United States within the territory were declared to 
constitute a new land called the Utah district, and the "Pre-emption, 
homestead, and other laws of the United States applicable to the 
disposal of the public lands" were extended to the new area. 
(U.S.,Statutes at Large, 15:91-92). 
Following the passage of the foregoing federal land 
legislation for Utah, the territorial government on February 17, 
1869, approved, "An Act prescribing Rules and Regulations for 
the execution of the Trust arising under an Act of Congress 
entitled 'an Act for the Relief of inhabitants of Cities and 
Towns upon Public Lands' approved March 2, 1868." (Acts, 
Resolutions and Memorials . . . of the Territory of Utah 4-6). 
After passage of the foregoing federal land legislation 
for Utah, a serious problem encountered was that of integrating 
the national system of describing lands in terms of township 
and section and superimposing that system over the system used 
by the Mormon pioneers which described lands in terms of lot# 
block and plat. This very problem may have contributed in part 
to the difficulties involved in this very case. Nevertheless, 
since the colonization of the Utah territory in 1847 and the estab-
lishment of a land office in Utah in 1869# a definite Mormon land 
policy had been developed. The Mormons and other settlers in 
Utah were now able to become legal owners of the land which they 
heretofore claimed and occupied. 
An important facet of the land policy developed by 
the Mormons and significant in this case was the requirement 
adopted by the territorial government in 1853 that all private 
claims must be fenced within one year. All lands not complying 
with this rule, at the expiration of the allotted time again 
became public domain, and thereby open to any person who made 
application therefor. 
For a rather detailed review and analysis of land 
acquisition in Utah see: Spring 1974 issue of the Utah Historical 
Quarterly, Volume 42, Number 2, and the article beginning at 
page 126 by Lawrence L. Linford, associate professor of history 
and chairman of the Social Sciences Division at Shoreline 
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Community College, Seattle, Washington, entitled: "Establishing 
and Maintaining Land Ownership in Utah Prior to 1869." See 
also the article beginning at page 548 of Utah - A Centennial 
History published in 1949 by Lewis Historical Publishing 
Company, Inc. entitled: "Obtaining Titles to Their Land". 
In view of the general history of land acquisition in 
Utah and the specific history under which plaintiff and her 
predecessors acquired, improved, claimed and occupied the 
disputed 5 foot strip for so many years without question, it 
is difficult to understand how Bountiful City, by 
referring to a copy of an unrecorded plat, rather recently 
made, which hangs on the wall in the County Recorder's Office, 
can now deprive her of that land. 
CONCLUSION 
It is respectfully submitted that by correctly assessing 
all the facts in light of the law applicable thereto, the 
Court should grant appellant's Petition for Rehearing, reverse 
its prior decision, and render a decision in appellant's favor. 
QUENTIN L. R. ALSTON 
Attorney for Appellant 
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